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1 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Dec 10 1937 Moncure 
Burke, Clerk 

District Court of the United States for the ; 
District of Columbia. 

Holding a Criminal Court 

Criminal No. 59957 ; 

United States of America 
v. 

Nicholas Floratos, et al. 

Notice of Appeal \ 

Defendants: 

Nicholas Floratos, 

922 Ninth St., N. W., 

Washington, D. C. 

Vincent Anthony Marino, 

914 Fifth St., N. W., 

Washington, D. C. 

Bernard Newyahr, 

1205 N St., N. W., 

Washington, D. C. 

John Albert Clements, 

904 New York Avenue, 

Washington, D. C. 

i 

Bennie Meyer Traub, 

1129 7th St., N. W., 

Washington, D. C. 

Offense: The indictment contained two counts against 
each defendant; the first count charged the defendants with 
keeping a gaming table at a certain place, and the second 
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count charged the defendants with keeping a gaming place, 
in violation of Section 865 of the District of Columbia Code. 

Date of Judgment: December 8th, 1937 

Brief description of judgment or sentence: The defen¬ 
dant, Nicholas Floratos was sentenced to the penitentiary 
to serve nine months to two years on each count, to run 
concurrently; the defendant, Vincent Anthony Marino, was 
sentenced to the penitentiary to serve nine months to eight¬ 
een months on each count, to run concurrently; and 
2 the defendants, Bernard Newyahr, John Albert 
Clements, and Bennie Mever Traub each were sen- 
fenced to the penitentiary to serve six months to one year 
and a day on each count of the indictment, to run concur- 
rentlv. 

All of the defendants were admitted to bail pending ap¬ 
peal. 


WE, the above named appellants, hereby appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment above mentioned on the grounds set 
forth below. 


NIEKOLAS F. FLORATOS 
JOHN ALBERT CLEMENTS 
BERNARD NEWYAHR 
BENNIE TRAUB 
VINCENT MARINO 

Appellants . 

WHELAN O’CONNELL AND 
GALLAGHER 
Attorneys for Appellants. 


December 10th, 1937. 


Grounds of Appeal 

1. That the Court erred in denving the defendants’ mo- 
tion to quash the search warrant and to suppress the evi¬ 
dence seized thereunder. 
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2. That the Court erred in admitting evidence illegally 

seized. ; 

3. That the search and seizure was in violation: of the 
constitutional rights of the defendants. 

3 Endorsed: U. S. District Court, D. C. Criminal No. 
59957 United States v. Nicholas Floratos, et al. 

Notice of Appeal Harry T. Whelan, Achilles Catsonis, 
Mvron G. Ehrlich, Attvs. for Defendants. 

4 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Dec 10 1937 Moncure 

Burke, Clerk 

In the District Court of the United States 
for the District of Columbia 

Clerk’s statement of docket entries to accompany dupli¬ 
cate notice of appeal to the Court of Appeals. 


Criminal No. 59957 
United States of America 
v. 

Nicholas Floratos, et al. 


Presentment and indictment filed 
Each: Arraigned, Plea “Not Guiltv”. 

Each: Jury sworn and respited until tomorrow. 
Each: Trial resumed. Verdict, “Each guilty as 
indicted.” 

Each: Motion for new trial filed. 

Each: Motion for new trial overruled (without 
argument) exception. 

Floratos: Sentenced to Penitentiary for period of Nine 
(9) months to Two (2) years, to take effect from and in¬ 
cluding this date. 

Marino: Sentenced to Penitentiary for period of Nine 
(9) months to Eighteen (18) months, to take effect from 
and including this date. 

Newyahr, Clements & Traub: Sentenced to Penitentiary 


Date 

1937 

Julv 2 
• 

“ 12 
Nov. 22 
“ 29 

‘ ‘ 30 

Dec. 8 


4 


NICHOLAS FLORATOS, ET AL. VS. UNITED STATES 


for period of 8ix (b) months to One (1) year and One (1) 
dav, to take effect from and including this date. 

Date December 10, 1937 

Attest : 

CHARLES E. STEWART, 
(Seal) Clerk . 

Bv WIIITFORD CHESTOX 
Assistant Clerk. 

A True Copy 
Test: 

CHARLES E. STEWART, 

Clerk 

Bv WHITFORD CHESTOX 
* 

Asst. Clerk. 

Note.— This statement from the docket entries is in¬ 
tended suitablv to identifv the case and not as a substitute 

» * 

for the record on appeal, which is to be prepared and certi¬ 
fied as provided in Rules 7, 8, and 9, of Supreme Court U. S. 

5 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Mar 17 1938 Joseph W. 
Stewart, Clerk 

In the District Court of the United States 
for the District of Columbia 


Criminal Xo. 59957 
United States of America, 


v. 


Xicholas Floratos, alias Xick the Greek, alias Xick, Vin¬ 
cent Anthony Marino, alias Bennie, Bernard Xew- 
yahr, alias Janies Kirby, alias Bernie, John Albert 
Clements and Bennie Meyer Traub. 


United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 
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6 Indictment 

Filed in Open Court July 2, 1937 

District Court of the United States 
for the District of Columbia 

Holding a Criminal Term. 

April Term, A. D, 1937. 

District of Columbia, .<?,?; 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That one Nicholas Floratos, otherwise known as Nick the 
Greek, otherwise known as Nick, one Vincent Anthony Ma¬ 
rino, otherwise known as Bennie, one Bernard Newvahr, 
otherwise known as Janies Kirby, otherwise known as 
Bernie, one John Albert Clements, and one Bennie Meyer 
Traub, on, to wit, the first day of July, 1936, and continu¬ 
ously from that dav to the dav of the finding of this indict- 
ment, and at the District of Columbia aforesaid, knowingly, 
unlawfully and feloniously did set up and keep a certain 
table for the purpose of gaming, that is to say, for the pur¬ 
pose of betting and wagering money and property upon the 
results of horse races; against the form of the statute in 
such case made and provided, and against the peace and 
government of the said United States. 

Second Count: 


And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Nicholas Floratos, otherwise known as Nick the 
Greek, otherwise known as Nick, one Vincent Anthony Ma¬ 
rino, otherwise known as Bennie, one Bernard Newyahr, 
otherwise known as James Kirby, otherwise known 
7 as Bernie, one John Albert Clements, and one Ben¬ 
nie Meyer Traub, on, to wit, the first day of July, 
1936, and continuously from that day to the day of the find¬ 
ing of this indictment, and at the District of Columbia afore¬ 
said, knowingly, unlawfully and feloniously did set up and 
keep a certain place for the purpose of gaming, that is to 
say, for the purpose of betting and wagering money and 
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property upon the results of horse races; against the form 
of the statute in such case made and provided, and against 
the peace and government of the said United States. 

LESLIE C GARNETT 
Attorney of the United States 
in and for the District of 
Columbia. 


(Endorsed) 

Criminal No. 59957. United States vs. 1. Nicholas Flor- 
atos, alias Nick the Greek, alias Nick, 2. Vincent Anthony 
Marino, alias Bennie, 3. Bernard Newyahr, alias James 
Kirby, alias Bernie, 4. John Albert Clements, 5. Bennie 
Meyer Traub. Violation Section 865 D. C. Code. A True 
Bill: Albert W. Tucker, Foreman. 


Memoranda 


JULY 12, 1937 

Each: Arraigned, Plea not guilty. 


NOVEMBER 29, 1937 

Each: Trial resumed. Same jury. Verdict, each guilty 
as indicted. 


8 Mot ion fo r a New Trial 

Filed November 30, 1937 

********** 

Come now the defendants, Nicholas Floratos, Vincent 
Anthony Marino, Bernard Newyahr, John Albert Clem¬ 
ents, and Bennie Maver Traub, bv their attornevs, Harrv 
T. Whelan, Myron G. Ehrlich, and Achilles Catsonis, and 
move the Court for a new trial herein, and for reasons 
therefore assign the following: 

1. That the verdict is contrarv to the evidence. 

* 

2. That the verdict is contrarv to the weight of the evi- 
deuce. 
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i 

3. That the Court erred in admitting evidence contrary to 
law. 

4. That the Court erred in refusing to grant the defen¬ 
dants' motion to suppress evidence and quash the search 
warrant. 

5. And for other and just reasons which will appear upon 
the hearing of this motion. 

HARRY T. WHELAN 
MYRON G. EHRLICH 
ACHILLES CATSONIS 
Attys for Defendants 

Service acknowledged: 

November 30th, 1937, 

United States Attorney, 

Bv W HITZ JR 
Assistant. 


9 Memorandum 

DECEMBER 8, 1937 

Motion for a new trial overruled and exception noted. 


District Court of the United States 
for the District of Columbia 

Wednesday, December 8" A. D. 1937 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Adkins, presiding. 

Come as well the Attorney of the United States, as the 
defendants in proper person, according to their recogni¬ 
zances, and the defendants Floratos, Marino, and Newyahr, 
by their attorneys Harry T. Whelan, and William A. Gal¬ 
lagher, Esquire, and the defendants (dements and Traub, 
by their attorney Myron G. Ehrlich, Esquire; whereupon 
it is demanded of each defendant what further he has to 
say why the sentence of the law should not be pronounced 
against him and he says nothing except as he has already 
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said; and thereupon it is considered by the Court that for 
his said offsense each said defendant be imprisoned in the 
Penitentiary, as designated bv the Attorney General of the 
United States the defendants Newvahr, Clements and 
Traub for the period of Six (6) months to One (1) year 
and One (1) day, and the defendant P^loratos for the period 
of Nine (9) months to Two (2) years, and the defendant 
Marino for the period of Nine (9) months to Eighteen (18) 
months, each sentence to take effect from and including this 
date. 


10 Notice of Appeal 

Filed December 10, 1937 

*##*#*# 

Defendants: 

Nicholas Floratos, 

922 Ninth St., N. W., 
Washington, D. C. 

Vincent Anthony Marino, 
914 Fifth St., N. W., 
Washington, D. C. 

Bernard Newvahr, 

1205 N St., N. W., 
Washington, D. C. 


John Albert Clements, 
904 New York Avenue, 
Washington, D. C. 


Bennie Meyer Traub, 
1129 7th St., N. W., 
Washington, D. C. 


Offense: The indictment contained two counts against 
each defendant; the first count charged the defendants with 
keel fmg a gaming table at a certain place, and the second 
count charged the defendants with keeping a gaming place, 
in violation of Section 865 of the District of Columbia Code. 


Date of Judgment: December 8th, 1937 

Brief description of judgment or sentence: The defen¬ 
dant, Nicholas Floratos was sentenced to the penitentiary 
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to serve nine months to two years on each count, to run 
concurrently; the defendant, Vincent Anthonv Marino, was 
sentenced to the penitentiary to serve nine months to eight¬ 
een months on each count, to run concurrently; and the 
defendants, Bernard Xewyahr, John Albert Clements, and 
Bennie Meyer Traub each were sentenced to the peniten¬ 
tiary to serve six months to one year and a day on each 
count of the indictment, to run concurrently. 

All of the defendants were admitted to bail pending ap¬ 
peal. 


11 WE, the above named appellants, hereby appeal 

to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment above mentioned on 
the grounds set forth below. 

BERNARD XEWYAHR 
BENNIE TRAUB 
VINCENT MARINO 
NICHOLAS F. FLORATOS 
JOHN ALBERT CLEMENTS 

Appellants. 

WHELAN O'CONNELL AND 
GALLAGHER 

Attorneys for Appellants. 

Ack service 
SAMUEL F. BEACH 
Asst U S Atty. 

December 10th, 1937. 


Grounds of Appeal 

1. That the Court erred in denying the defendants’ mo¬ 
tion to quash the search warrant and to suppress the evi¬ 
dence seized thereunder. 

2. That the Court erred in admitting evidence illegally 

seized. I 

3. That the search and seizure was in violation of the 
constitutional rights of the defendants. 
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Memorandum 

DECEMBER 21, 1937 
Bill of Exceptions submitted. 


12 Assignment of Errors. 

Filed December 21, 1937 

*****#•##* 

Come now the defendants and for assignment of errors 
on appeal state that the Court below erred as follows: 

1. That the Court erred in overruling the defendants’ mo¬ 
tion to quash the search warrant and suppress evidence. 

2. That the Court erred in admitting evidence illegallv 
seized. 

3. That the Court erred in instructing the jury. 

4. That the search warrant was not issued according to 

o 

law. 

5. That the search warrant was illegally issued by the 
United States Commissioner. 

6. That the search warrant did not describe the property 
to be seized nor the premises to be searched with particu¬ 
larity required by law. 

7. That the search warrant was illegallv executed. 

8. That the officers in executing the alleged warrant 

13 seized property other than that described in the said 
search warrant. 

9. That the officers seized and the Court admitted in evi¬ 
dence private papers of the defendant contrary to law. 

Wm B. O’CONNELL 
i HARRY T. WHELAN 

Wm A GALLAGHER 
Attorneys for defendants Floratos, 
Marino, Neivyahr; 

Attorney for defendants Clements 
and Traub. 

SERVICE of a copy of the foregoing Assignment of 
Errors acknowledged this 21st day of December, A. D. 
1937. 

UNITED STATES ATTORNEY, 
By SAMUEL F. BEACH 
His Assistant . 
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14 Memorandum 

JANUARY 17, 1938 

Order extending time for settling Bill of Exceptions to 
and including February 17, 1938, filed. 


District Court of the United States for the District of 

Columbia 

Thursday, March 17" A. D. 1938 

The Court resumes its session pursuant to adjournment: 

Mr. Justice ADKINS, presiding. 

# # # * * # * * • • # 

Now comes here the defendants by their attorneys Messrs 
Harry T. Whelan, William B. O’Connell and William A. 
Gallagher, and prays the Court to sign, and make a part of 
the record their Bill of Exceptions taken during the trial of 
the case and submitted to the Court on the 21st day of De¬ 
cember, A. D. 1937, which is accordingly done. 


15 Designation of Record 

Filed December 21, 1937 

# # * * # * * * * * 

The Clerk in preparing the transcript of record on appeal 
in the above entitled cause will include therein the follow¬ 
ing: 

1. Indictment. 

2. Memo. Plea of Not Guilty. 

3. Memo. Verdict. 

4. Motion for a New Trial. 

5. Memorandum overruling Motion for a New Trial. 

6. Notice of Appeal. 

7. Judgment. . 

8. Assignment of Errors. 

9. This Designation. 

HARRY T. WHELAN 
W B O’CONNELL 
Wm A. GALLAGHER 
Attorneys for defendants Ploratos, 
Marino, Newyahr; 

Attorney for defendants Clements 
and Traub. 
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Approved: 

JESSE C ADKINS 

Justice 


SERVICE of a copy of the foregoing Designation of Rec¬ 
ord acknowledged this 21st day of December, A. D. 1937. 

UNITED STATES ATTORNEY, 

Bv SAMUEL F. BEACH 
* 

His Assistant . 


16 District Court of the United States for the 

District of Columbia 


United States of America, 

District of Columbia . .s$; 

I, Charles E. Stewart, Clerk of the District Court of the 

United States for the District of Columbia herebv certify 

* * 

the foregoing pages numbered from 1 to 10, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in the case of the United States of 
America vs. Nicholas Floratos, otherwise known as Nick 
the Greek, otherwise known as Nick, et al, Criminal No. 
59957, as the same remains upon the files and of record in 
said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe mv 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 17th day of March, 1938. 


(Seal) 


C E STEWART, 
Clerk. 
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17 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Mar 17 1938 Joseph W. 
Stewart, Clerk. 

Submitted December 21, 1937 

District Court of the United States for the 
District of Columbia. 

Holding a Criminal Court. 

Criminal No. 59,957 

United States of America 

v. ; 

Nicholas Floratos, et al. 

Notice. 

To the United States Attorney, 

Court House, i 

Washington, D. C., 

Attorney for the United States. 

Please take notice that the within bill of exceptions will 
be called to the attention of and submitted to the Court on 
the 10th day of January, 1938, at ten o’clock a.m., or as soon 
thereafter as counsel can be heard, for the purpose of hav¬ 
ing the same signed and sealed by the Court. 

HARRY T. WHELAN 
W B O’CONNELL 
Wm A. GALLAGHER 

Attorneys for Defendants. 

SERVICE of the foregoing notice and copy of said bill 
of exceptions acknowledged this 21st day of December, 1937. 

UNITED STATES ATTORNEY, 
By SAMUEL F. BEACH 
His Assistants. ! 
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18 District Court of the United States for the 

District of Columbia. 

Holding a Criminal Court 

Criminal Xo. 59,957 

United States of America 


v. 


Nicholas Floratos, et al. 

Bill of Exceptions 

BK IT REMEMBERED: That at the trial of this case 
before Mr. Justice Jesse C. Adkins and a jury, duly em¬ 
paneled and sworn to try the issues herein, which trial be¬ 
gan on November 22nd, 1937, and thereafter was further 
proceeded with, to maintain the issues on its part joined, 
the United States produced the following evidence and the 
following proceedings were had: 

George R. Linkins 

was the first witness called to the stand on behalf of the 
Government. He testified that he is a member of the Bar 
of the District of Columbia, and identified the defendant 
Nicholas Floratos. He further identified and there was ad¬ 
mitted in evidence Government's Exhibit 1 a lease, which 
lease was for three years, from April 19th, 1935, for prem¬ 
ises 922 Ninth Street, Northwest, and made out to the de¬ 
fendant Floratos. Thereupon, 

Alton S. Bradford 


was called to the stand on behalf of the Government. He 
testified that he is a member of the Metropolitan Police De¬ 
partment, and that on February 17th, 1937, he was assigned 
to work with Lieutenant Truscott of the Metropolitan Po¬ 
lice Department for the purpose of gathering gambling in¬ 
formation. He further testified that on the 17th dav 

• 

19 of February, 1937, he went to premises 922 Ninth 
Street, which is the Onyx Cigar Store, on the west 
side of Ninth Street, Northwest; that on that particular day 
he went there in company with an Internal Revenue Agent 
called Tony, whose right name he did not know, who he had 
met on Ninth Street by a previous arrangement; that at the 
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lime they went to tlie premises ho and the Internal Revenue 
A iron! wont into the cigar store which consisted of a store 
wherein fruit, confectionary, etc. was sold; that at that time 
he saw the defendant Floratos in the fruit store and that 
he was introduced to Floratos bv the man who was with 
him; that they then went into a back room and out into the 
allev where they turned to the right and went down a flight 
of stops and came to a door leading to the basement under 
premises 024 Ninth Street; that the alley was about five 
foot wide and was hoarded up; that the door they came to 
in the alley was a heavy door with a peep hole ini it; that 
the man with him knocked at the door and that the peep 
hole was thereupon uncovered so that someone inside could 
see them, and then the door was opened and they entered. 
The witness identified the defendant Traub as the man 
who opened the door. Witness further testified that he no¬ 
ticed the door after he got in and stated that it was a heavv 
door and had several bolts on the inside; that they entered 
a room in the basement which was about 15 bv 14 feet in 
area, and that on the walls there were four racing charts; 
that in the room there was a booth in the corner with two 
holes in it, one marked “In” and one marked “Out?, about 
7 or 8 inches hiu'h and of an oval shape. He further testi¬ 
fied that he saw the defendant Clements in the “In” booth 
and another man, who he was not able to identify, in the 
“Out ” booth; that the charts he saw on the wall were about 
five feet hiu'h and six feet long, and had the names of horses 
and various numbers on them; that also there were 
20 markings on them to indicate at what tracks horses 
were supposed to be running. He further testified 
that while he was in there he saw the defendant Marino 
marking up the odds and results of the races on the charts. 
He also testified that there was a radio broadcaster in the 
room over which was given the results of various horse 
races, as well as various other race-horse information. He 
further testified that acting under instructions he kept a 
record of the things that occurred while he was in the prem¬ 
ises, and that in all he visited these premises seven times 
between the 17th of February and the 10th of March, which 
was the last date he was there, and that on each occasion, 
immediately after he left, lie would make entries in the 
notebook as to the tilings that happened while he was there, 
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and that he regularly reported each day’s work to either 
Lieutenant Truscott or to a member of the Internal Rev¬ 
enue. He further testified that he did not know the right 
name of the man who took him into the place, but that “lie 
is a secret operative for the Internal Revenue” and that 
this secret Internal Revenue man had gone to the premises 
on one other occasion with him, which was on March 3rd, 
1937. 'Witness testified that all told he visited these prem¬ 
ises on February 27th, March 3rd, March 4th, March 5th, 
March 8th, March 9th and March 10th, and that on each 
occasion he entered the premises in the same manner, ex¬ 
cept that on the 10th he was admitted to the premises by 
the defendant Marino, and that after he got into the prem¬ 
ises he saw the defendant Xewvahr for the first time, and 
that he remained in the premises in all on that occasion 
about ten minutes, and during: that time saw the defendant 


Xewvahr write some race horse results on the charts on 
the wall. Witness further testified that on the first occa¬ 
sion when he was there he made four separate bets 
21 on four separate horses, and that he gave the bets 
to the defendant Clements in the booth. Witness 
described the manner in which he wrote out the betting slip 
and gave it, together with the money, to the defendant Clem¬ 
ents. He testified that while he was there, on each occasion, 
there were approximately forty people in the premises. 
He testified that on the 3rd, when he went to the premises, 
he made six bets in all, which bets were given to the defen¬ 
dant Clements; that one of the horses won and he was paid 

bv the man in the booth at the “Out” window. Witness 
* 

also testified regarding his visits on March 4th, 5th, 8th and 
9th wherein the transaction and betting on horses was on 
each occasion the same. Witness testified that on one occa¬ 
sion while he was in the basement at 924, the defendant 
Floratos came down to the basement; that there was a leak 
in the floor from a bursted water main and that the defen¬ 
dant Floratos laid some gunny sacks on the floor for the 
men to stand on, and that he “called the crowd down for 
making so much noise, and then left”. Witness further 
testified that on another occasion he had placed a bet on a 
horse but had left before the race was over and the horse 
was run; that on the next day when he went after his money 
he was told to go upstairs to see the defendant Floratos; 
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that when he went up and asked Floratos for it he was 
handed a brown envelope, and that at that time Floratos 
asked him to sign bis initials A. B. X. instead of A. B. He 
further testified that the money he used for the purpose of 
betting was supplied to him by Lieutenant TruscOtt. He 
then testified that he went back to the premises for the last 
time on March 10th; that he arrived at about 1:50 p. m. and 
saw the defendant Floratos in the store; that he went down¬ 
stairs and at that time was admitted bv the defendant Ma- 
rino, and that he then saw Newyahr for the first time 
22 marking up results on the charts, and that he made 
one bet which he gave to the defendant Clements; 
that after he had been there about ten minutes Clements 
announced that they were going to close the place up and 
everyone left the basement and went up through the store 
where they were let out of the place one by one. ■ There¬ 
upon, witness testified as follows: (B. 105-106) 

“Q. Now, going back for the moment, on March 10,1 will 
ask you, do you know the United States Commissioner for 
the District of Columbia? A. Commissioner Turnage? 

Q. Yes. A. Yes, sir. 

Q. Did vou have occasion to see him on anv of these davs 
you have testified about, sir? A. Yes, sir. 

Q. And on what day was it you saw him? A. 1 saw him 
on March 9 and March 10. 

Q. And when you saw him on March 10, where was he? 
A. At the Internal Revenue building. 

Q. And at about what time in the day was it that you 
saw him? A. About 10 o’clock in the morning. 

Q. Well now, was that before you had gone to 922 Ninth 
Street on that day? A. Yes, sir. 

Mr. Beach: Will you mark this, Government’s Exhibit 
5 for identification ? 


(The affidavit signed by the witness Alton S'. Bradford, 
was marked, “Government’s Exhibit No. 3 for identifica¬ 
tion.”) 


Bv Mr. Beach: 


Q. I show you Government’s Exhibit 3 for identification 
and ask vou whether vou can identify that ? A. Yes, sir. 

Q. Is that your signature? A. That is my signa- 
23 ture, and some of the facts I related to him. 
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Q. And is that the Commissioner’s signature/ A. Vos, 
sir. 

Q. Did you see him sign it/ A. Yes, sir. 

Q. And I will ask you when you executed this/ A. That 
was on March 10.” 

Witness further testified that he identified the defendant 
Floratos at police headquarters on the night of March 10, 
and the defendants Xewyahr and Marino on April 3rd at 
police headquarters, and the defendants dements and 
Trauh on Mav 6th, tliev having been arrested on those 
dates. 

On cross examination, the witness identified his signature 
to an affidavit in support of a search warrant, which affi¬ 
davit reads as follows: ‘‘Whereas from the oral examina¬ 
tion under oath, and the affidavit of the said Alton 8. Brad¬ 
ford, it appears that he entered said premises, on, to-wit, 
February 27th, 1937, and placed the following bet on a 
horse race with John Doe, white, 5' 11", 145 lbs., about 38 
years old, to-wit, on Espinac in the second race at Hialeah 
Park, which horse lostand regarding this witness testified 
as follows: (R. 161-163) 

“Q. When vou swore to this warrant—and this is vour 
* * • 

signature, isn't it/ I believe you identified it. 

Mr. Beach: It is identified and marked as Government's 
Exhibit Xo. 3. 


Bv Mr. Ehrlich: 

(.). Did vou sav anvthing in that warrant about 185 
pounds, or any of the testimony you have given in the last 
few minutes/ A. 185 pounds—pertaining to who/ 

Q. Pertaining to anvbodv. Look at it. Do vou see anv 
of the testimony vou have given here in the last four 

ft ft v ’ 

24 or five minutes/ A. Yes, I would sav I see the testi- 
mony about Xick. This is not the warrants for the 
other men involved. 

Q. Didn't the Commissioner ask you about anybody else/ 
A. Yes, I related quite extensively to him all of the facts. 

Q. You don't see it in here/ A. I see only the testimony 
regarding Xick. 

Q. All right. What testimony did you give regarding 

Xick when vou swore to this ? 

* 

Mr. Beach: Regarding who? 
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Mr. Ehrlich: Regarding Nick. 

Mr. Beach: What is your question? 

Bv Mr. Ehrlich: 

* 

Q. When you swore to this warrant regarding* Nick, what 
did you say? A. I related the facts regarding the premises. 

Q. Didn’t you describe him? A. I described all of them. 

(<). What did you say about them ? A. I told him about 
the gambling operations carried on there. 

Q. What did you sav when von described them? A. I 
described the gambling operations carried on there, the 
number of men he had employed there, and the various 
dates I had been there, their jobs in the place, and what 
thev did. That is what I described.” 

The witness was excused, and Rodney Cox was called to 
the stand on behalf of the Government and testified that he 
was the Supervisor of the Potomac Electric Power Com¬ 
pany, and he identified an application for electric service 
at premises 922 Ninth Street in the name of Nick Mitchell. 

Thereupon Eroadway G. Frazier was called as a 
2b witness on behalf of the Government and testified 
that he was a clerk in the District Building^ and he 
identified an application for fruit sales license in the name 
of Nicholas Floratos for premises 922 Ninth Street, and a 
copv of a license issued thereunder dated Januarv 30th, 
1937. 

i 

Thereupon, Josephus C. Sands was called as a; witness 
on behalf of the Government, and testified that he is an em¬ 
ploye for the Chesapeake Potomac Telephone Company. 
Witness identified an application for a pay station tele¬ 
phone at premises 922 Ninth Street, and an application for 
a disconnection of the telecast service at 922, as well also as 
an application for telecast installation at the same prem¬ 
ises, both in the name of Nicholas Floratos. 

Thereupon, Edward I. Molencf was called as a witness on 
behalf of the Government, and testified that he is a deputy 
United States Marshal, and that on the 10th day of March, 
1937, he was handed a search warrant at the corner of Ninth 
and New York Avenue, Northwest, by Lieutenant Fondahl 
of the Metropolitan Police Department; that after receiv¬ 
ing the warrant he proceeded to 922 Ninth Street, North¬ 
west which he testified was a fruit and confectionary store. 
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Witness thereupon identified the defendant Floratos as 
being present in the store when they entered. He then 
testified as follows: (R. 226-2*29) 

“Q. Did vou execute, did vou serve that warrant ? A. I 
did. 

Q. And on that occasion was anyone with you? A. Yes, 
a number of officers were with me. 

26 Q. And do you recall how many? A. There were 
about six that went in with me. 

Q. And where was the defendant Floratos when you 
served the warrant ? A. He was in the store when I served 
the warrant on him. 

Q. That is in the store where you entered? A. That is at 
922 Ninth Street. 

Q. Did you remain in there with him, or what did you 
do? A. 924 Ninth Street, I think. 

Q. Do you recall now— A. I am pretty sure it is 924 
Ninth Street. 

Q. Well, would you take a look at the warrant and see if 
that refreshes your recollection? A. (After looking at the 
warrant.) I think it was 922 Ninth Street. 

Q. You think it was 922 Ninth Street. A. Yes. It was 
the fruit store. 

Q. And after you had seen him in these premises, did 
you serve this warrant on him, give it to him? A. I did. 

Q. And did you leave those premises at a later time dur¬ 
ing 1 that day? A. Yes, after I completed my duties, yes. 

Q. Did you go into any other place other than the first 
floor of 922 Ninth Street, A. Yes, to the basement of 922 
Ninth Street. 

Q. And did you go to the basement there with any other 
people? A. Yes, in company with several of the officers. 

Mr. Whelan: Just a minute, Mr. Beach. I thought he 
said lie went to the basement of 922 Ninth Street. 

Mr. Beach: I will trv to straighten him out on that. 

Bv Mr. Beach: 

Q. After you served the warrant upon the defendant 
Floratos, did vou go to anv other room than he was 

27 in ? A. Yes, to the basement of the same premises. 

Q. How did you get there? A. We went through 
a cigar store, through a rear room, and out into an areaway 
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and descended some iron steps, and battered down a door; 
I think it was under the adjoining premises. 

Q. Under the adjoining premises? A. Yes. 

Q. And did you go into the premises where you battered 
down the door, with the officers? A. We went together 
through there, ves. ; 

Q. And did that lead into a basement ? A. It did. 

Q. And you couldn’t see the front of the building at all, 
while you were in the basement? A. No, I couldn’t. 

Q. While you were in there, were any articles seized by 
you ? 

Mr. Whelan: We object to any record made by the mar¬ 
shal of any seizure made, on the authority of the cases I 
have cited to Your Honor, and the reasons I have stated. 
And, in addition to that, he says he was given a search war¬ 
rant by the police officer. 

Bv Mr. Beach: 

Q. Was anything seized in the basement there? A. Yes, 
there were a number of objects seized. 

Q. Then, after you were in the basement, Mr. Molenof, 
did vou at anv other time go back to 922 Ninth Street, the 
first floor? A. I did, yes. 

Q. And while you were on the first floor of 922 Ninth 
Street, was there anything seized? A. Yes, there was. 

Q. Did you personally seize everything? A. 1 took cus¬ 
tody of everything we did seize. 

Q. You took custody of everything seized ? A. Yes. 

Q. But you yourself, I mean, did you take up the 
28 objects, or did the police officers pick them up ? A. I 
think the police officers did. 

Q. And after you took custody of the objects seized, what 

did vou do with them? A. I took an inventory of everv- 
• %/ ; 

thing I seized. I called up Smith’s storage warehouse and 
told them to remove these various articles.” 

He further testified that he did not see anv of the other 

%> 

defendants in the premises at the time, but that there were 
a number of other people there; that a number of the arti¬ 
cles seized were marked by the officers there but that he 
personally did not mark any of them. He then testified as 
follows: (R. 231) 
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“Q. A lid you say Lieutenant Fondahl was present when 
vou got there? A. He was with me. 

Q. Vou were all together? A. Yes, I was with him all 
alone:. We proceeded from Camp Simms to serve that 
wa rrant. 

Q. Did yon all meet at Camp Simms that morning? A. 
Yes, that afternoon. 

Mr. Beach : Your witness. 

Cross-Examination 
Bv M r. Whelan: 

Q. Mr. Molenof, I understood vou to sav vou were given 
this paper at Ninth and New York Avenue? A. Yes, sir. 
I was. 

Q. Was it as it is here today, or was it in an envelope? 
A. It was in an envelope, given to me, while— 

Q. What? A. It was given to me in an envelope. 

Q. In an envelope? A. Yes. 

29 Q. And how far were you from 922 Ninth Street 
or 924 Ninth Street when this paper was given to 
you ? A. I guess it was about 70 or 80 feet. 

Q. 70 or 80 feet ? A. Yes. 

Q. And it was given to you by a lieutenant of police? Is 
that right ? A. Yes, sir. 

Q. And is that the first you saw of the warrant? A. The 
first I saw of it. 

Q. And immediately when you got it, when it was given 
to you, what occurred? A. I took it into my possession. 

Q. And what happened? A. And a minute or so later we 
emerged from the automobile and went into these premises. 

Q. And did the police officers walk in or run in? A. We 
walked fast. 

Q. In other words, you walked fast, and you were about 
80 feet away. What did you do with this paper when it was 
given to you? A. I looked the paper over. 

Q. And did you look at the address? A. I did. 

Q. And did you look at anything else? A. I looked at 
the name. 

Q. And did you look at anything else? A. I read the 
paper. 

Q. Now, you have identified this as the paper, is that 
correct ? A. It is the paper, yes. 
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Q. And when you identify this as the paper, you are 
identifying the four pages, all except this inventory, aren’t 
vou.’ A. That is right. 

Q. Xow, you don’t mean to tell me that you read this 
paper in the one minute that you had when you walked 
■rapidly the distance of 80 feet? A. No, I didn’t; I read the 
first paragraph where the charges are ascertained. 

30 Q. The first paragraph? A. Yes. 

Q. So that could you tell now any particular thing 
this warrant directed you to seize.’ A. It didn’t tell us to 
seize any specific articles. It said anything on the prem¬ 
ises pertaining to the charge placed against that man. 

Q. So that you as deputy marshal knew of nothing in 
particular except the description you have just given us?— 
anything that would be evidence according to these charges 
listed in the warrant ? A. Onlv such evidence as was con- 
neeted with the charges stated. 

Q. I see. Xow, you said the police officers—Oh, by the 
way, is the police officer Fondahl you referred to, a police 
officer? A. I think he is a lieutenant of police. 

Q. You are a deputy marshal ? A. Yes, sir. 

Q. And do you know whether Mr. Fondahl has a commis- 
sion as a deputy marshal? A. He does not, I don’t think; 
I don’t know. 

Q. The man referred to in here, John P. Colpoys is to ex¬ 
ecute the warrant? A. Yes. 

Q. He didn’t give you the warrant? A. No. 

Q. Did Mr. Ott give it to you? A. He did not. 

Q. Did the United States Commissioner give it; to you? 
A. Not to me. i 

Q. You were handed this warrant by one man, a Metro¬ 
politan Police officer? A. Yes, sir.” 

Witness further testified that after he talked to the de¬ 
fendant Floratos he went downstairs, and when he re¬ 
turned Floratos had been arrested and had gone to police 
headquarters, and for this reason he was not able to 

31 give him a receipt for the property seized or a copy 
of the warrant. Witness further testified that he 

went into the basement, but that he could not tell whether it 
was under premises 922 or 924 Ninth Street, and that there 
is a barber shop located right next to the fruit store. He 
thereupon testified as follows: (R. 241-242) 
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“Q. Were you in charge of this warrant? A. Yes, I was. 

Q. Did you direct having the place entered and searched? 
A. No, I didn’t. 

Q. Who did that ? A. Lieut. Fondahl and I were to¬ 
gether and proceeded to the basement of 922 together. 

Q. And all the property you wrote on as seized, you 
seized in the basement of 922? A. Not all the property; 
some of that property was seized in the store, in the back 
room. 

Q. All the property you seized from the basements you 
seized from the basement under the fruit store, 922, and not 
from the basement of 924? Is that correct? A. Yes, I 
think so. 


R ed i reet Examination 

Mr. Beach: I hate to go over this again, if the Court 
please, but his last answer was, “I think so.” 

Bv Mr. Beach: 

Q. You mean you think that that property you seized was 
in the basement of 922 or 924? A. All the property that 
wasn’t seized upstairs was seized downstairs under 922. 
We didn't take a thing out of 924. 

Q. What I am trying find out from you, Mr. Molenof, 
if you know of your own personal knowledge, after that 
door was smashed down, did you know of your own per¬ 
sonal knowledge whether you went in the basement of 926 

or 924 or 922—in other words, could vou tell while vou were 

» * 

down in the basement what building vou were in? A. I 
could not.” 


.*>2 Thereupon, Lieut. John E. Fondahl was called as 
a witness on behalf of the Government and testified 
that he is a lieutenant on the Metropolitan Police Depart¬ 
ment, and that on the 10th of March, 1937, with other police 
officers, he went to (’amp Simms; that when he got there he 
was given certain papers and received certain instructions 
and left there about 2:45 p. m. in company with nine police 
officers, a deputy marshal and himself; that he learned 
from his instructions where he was to go and that they 
proceeded with the deputy marshal to the vicinity of Ninth 
Street and New York Avenue Northwest, where he turned 
over to him the paper which was a search warrant; that 
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they thereupon went to 922 Ninth Street, Northwest, the 
party having proceeded from Camp Simms in three auto¬ 
mobiles; that the men were stationed at various posts, one 
in front of premises 922, one in front of premises 924, two 
were instructed to go around the corner through an apart¬ 
ment house to the back entrance, one was placed at the rear 
door to 922, and the rest of the officers proceeded through 
premises 922 into an areaway in the back of the place; that 
as he passed through the premises he recognized the defen¬ 
dant Floratos behind the cash register in the fruit store; 
that there were several men in the back room of premises 
922, all of whom were placed under arrest; that they had a 
diagram of the premises, and that having gone through 
premises 922 Ninth Street they went into the alley down 
some concrete steps to a basement in the rear of premises 
92G or 928; that thev were confronted bv a heavv barred 

* m 

door which they attempted to open; that they thereupon 
broke the door down with a crow bar and entered the 
33 room which was lighted with an electric light. He 
thereupon described the room as a small room about 
10 x 12, and also another room about 20 feet square; that 
there was no one in the room at the time. He further de¬ 
scribed the booth marked “In” and “Out”, the telephone, 
radio and various other things that were in the room; and 
that the onlv things thev seized from the basement at 924 
were two telephone headsets, and an electric fan that was 
located in the window in the west wall. Whereupon, he 
testified as follows; (R. 253) 

“Q. Did you personally seize anything yourself, do you 
recall? A. I don’t quite understand. 

Q. Did you personally pick up any article? A. In the 
basement ? 

Q. Yes. A. Well, I was there during the progress of the 
raid, and during the time these articles were picked up. 
There was a radio down there, a small radio, and the ex¬ 
haust fan and the two barred doors that we marked “Seized 
as evidence.” 

Q. Did you mark those yourself? A. I did not. 

Q. They were marked in your presence? A. They were 
marked in my presence, by Mr. Hasty. 

Q. Now, after you left the basement of those premises I 
will ask whether or not you went back up to 922, the first 
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door, where you first saw the defendant, Nicholas Floratos, 
and was he there then ? A. He was. 

Q. And did you take any property there or mark any 
property there, yourself? A. We seized some slips and 
envelopes and receipts, and some bank books and a tele¬ 
cast radio—he had a machine—a large table, some chips, 
and some playing cards. 

Q. And did vou mark those, do vou recall, vourself? A. 
T did.” 

34 Thereupon, the following occurred: (R. 254-255) 

“(Whereupon counsel approached the bench and con¬ 
ferred with the Court in low tones, as follows:) 

Mr. Whelan: Now, in view of this witness’s answers, 
those things he seized, designating chips, poker chips and 
cards, bank book—now, I can state to Your Honor that 
many private papers of the defendant Floratos were seized 
from his store. That included income tax returns, social 
security reports, and his private bank books. I made a de¬ 
mand for them, but never have received them except for 
periods sufficient to attend to his banking matter for him. 
Those were seized. Now, those were this defendant’s pri¬ 
vate papers, and I submit they have no business in this case 
whatsoever, and I don’t think they should be displayed be¬ 
fore the jury. 

The Court: Do you propose to offer all the papers just 
mentioned ? 

Mr. Beach: Not all of them, but I do think I should have 
the right to show bills and things of that sort in his name 
to show possession and that he was in charge of the place. 
I am not offering them to show gambling, but proprietor¬ 
ship. 

Mr. Whelan: The lease shows he was the proprietor.” 
*#*#*###** 

(R. 259-263) 

“The Court: Let me get the list of the items he wants to 
offer. 

Mr. Beach: I want to show a rent receipt dated March 
31, 1936, to Mr. Nicholas Floratos, from George W. Linkins 
& Company. And a receipt from the Capital Cigar and 
Tobacco Corporation, dated February 24, 1936, to Nick Mit- 



NICHOLAS FLORATOS, ET AL. VS. UNITED STATES 


27 


cliell, 922 Ninth Street, Northwest. And a receipt for 
March 31, 1936, from the National Telecast Incorporated, 
to the Onyx Fruit Store, 922 Ninth Street, North West. 
And a receipt from Daniel Lougliran Company, Incorpor¬ 
ated to Mr. Nick Mitchell, 922 Ninth Street, North West, 
dated March 27, 1936. 

35 Electric light bill, if the Court please, to Nick Mit¬ 
chell, of 922 Ninth Street, North West, dated Sep¬ 
tember 24, 1936, to October 14, 1936. 

A receipt from the National Telecast Incorporated, dated 
March 3, 1936, received at 922 Ninth Street, North West, 
no name. 

A similar receipt from the National Telecast company, 
dated April 2, 1936, received at 922 Ninth Street* North 
West, no name. 

Then a receipt from George W. Linkins Company for 
February 29, 1936, for rent, Mr. Nicholas Floratos, 922 
Ninth Street, North West. 

And a bill or sale slip, from E. Morrison Paper Company, 
dated March 3, 1937, to Mr. Nick Mitchell, of 922 Ninth 
Street, Northwest, showing one case adding machine paper 
and 5,000 Kraft coin envelopes. 

Mr. Ehrlich: If Your Honor please, we object to them 
for the further reasons— 

Mr. Beach: I haven’t finished vet. 

* 

The Court: Let us get the list, and have the argument 
all at once. 

Mr. Beach: That is all in this particular package. 

The Court: And what other papers have you? 

Mr. Beach: And then I intend to introduce a William 
Armstrong scratch sheet dated March 10, 1937, found in the 
premises 922 Ninth Street, North West, in the back room, 
on a table. 

And likewise a Daily Racing Form, dated March 10, 1937, 
that was found in the back room on a table. 

One box of playing cards, opened and used, that were 
found under the counter in the front room; and four boxes 
of assorted poker chips found in the same place, sir, in the 
front room. ; 

A package of—for the sake of the record, out of the pres¬ 
ence of the jury—of betting slips, taken from under a cigar 
box, put there by the defendant Floratos at the time of the 
raid. 
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The Court: What part of the building was that? 

Mr. Beach: In the front part, where he was when 
36 the officers came there, that is, in the front room of 
922 Ninth Street, North West. 

The Court: Why do you say it was put there by the de¬ 
fendant Floratos? 

Mr. Beach: Bv the defendant Floratos. 

* 

The Court: You mean he was seen doing it? 


Mr. Beach: Yes, sir. 

The Court: Were they used slips? 

Mr. Beach: Yes, sir. I might say, out of the presence of 
the jury, the slip that was last played by the witness Brad¬ 
ford was in that bunch, properly identified. 

Then there are, I don’t know how many, but quite a few 
envelopes dated March 9, 1937, showing the amounts of 
“In” play, and the larger envelopes of the same date, with 
certain numerical markings on them. 

The Court: Mav I see those ? 

% 

Mr. Beach : Yes, sir. These were found in the cabinet 
in back of the counter. 


(The envelopes described by Mr. Beach were handed to 
the Court.) 


The Court : What does “In” play mean? 

Mr. Beach: Your Honor, I can only speculate. I don’t 
really know. I know it means plays coming in, I think, sir, 
from people that are making certain bets. I think the offi¬ 
cer can explain. 

The Court: All right. What else? 

Mr. Beach: Then I expect to offer also, if the Court 
please, one trap door that was back of the cashier’s cage, 
opening into 922; the barred door that gave entrance to 924, 
the basement; the radio; the telecast machine; two head¬ 
phone sets; and certain wiring, I think, sir—I am not sure 
about that. 


Those articles, that is, the telecast, was found upstairs in 
922 Ninth Street, and the radio and headphone sets were 
found downstairs in the basement of 924. 


37 Then there are approximately two bushel baskets 

of racing slin blanks that have not been used. 

The Court: Where were tliev found? 

* 

Mr. Beach : They were under the counter stacked up in 
the front room of 922 Ninth Street. 
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The Court: May I see a sample of those ? 
Mr. Beach: Yes, your Honor. 


(A sample of the slips described by Mr. Beach was 
handed to the Court.) 

The Court: How do these correspond to the racing 
slips ? 


Mr. Beach: They are similar, if the Court pleasej in my 


opinion. ' 

Mr. Ehrlich: Are they like the ones you have in the Dis¬ 
trict Attorney’s Office, Mr. Beach? 

Mr. Beach: Xo, ours are smaller. 

The Court: Yerv well. Anvthing else ? 

Mr. Beach: There are two other decks of cards, sir. I 
can’t identifv where tliev were found, and so I won’t offer 
those. That is, I know approximately where they were 
found, but I don’t know where each pack was found.” 


The defendants objected to the admission of this same 
evidence for the reason that the warrant did not authorize 
a seizure, and for the further reason that the search war¬ 
rant was illegally and improperly issued, and that there 
was no authority in law to seize the property. 

Counsel for the defendants called the Court’s attention 
to the fact that at the time of this prosecution there was 
pending: in this same Court a motion to quash the search 
warrant and to suppress the evidence seized thereunder, 
which motion was directed against the identical search war¬ 
rant under which the property offered in this case as 
38 evidence was seized, the other indictment being an in¬ 
dictment charging some of these defendants, includ¬ 
ing the defendant Floratos, with a conspiracy to violate the 
gambling laws of the District of Columbia, which indict¬ 
ments has not been disposed of and no ruling has been made 
on the motion to quash the warrant. Whereupon, the fol¬ 
lowing colloquy between Court and counsel occurred: (R. 
273-274) 


“Mr. Whelan: May it please Your Honor, may I make 
one other observation, mostly for the record? 

And that is I noticed some three or four weeks ago, at 
least, in Criminal case 59982, the defendant Floratos filed a 
motion to quash this warrant. Now, it develops that that 
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is not the number of this case, but the same defendant is 
charged in a gambling conspiracy as relating to these par¬ 
ticular premises, so that I don’t suppose there will be any 
question about that, I mean, rather than file two motions to 
quash this warrant, we filed one motion, and it was not 
acknowledged and receipted by the District Attorney, and 
I think the record should show we did file our formal motion 
in this court against this very warrant. There was only 
one warrant issued against them. 

Tin* Court: Is that a motion in this case? 

Mr. Whelan: Xo, it is a motion in another case where 
the defendant Nicholas Floratos is charged, and he moves 
to (piash the warrant. 

Mr. Beach: Not in this case. 

Mr. Whelan: But he moves to quash this warrant, this 
particular search warrant here. And also when lie was 
first arrested, of course, he was charged with a gaming law 
violation. They didn’t say conspiracy or section 965, or 
what it was, and we promptly filed a motion to quash the 
warrant. But there was no answer filed or acknowledgment 
given. 

Mr. Beach: Is that the conspiracy case? 

Mr. Whelan: Yes, that would be the number of the con¬ 
spiracy case. And this same defendant here is the defen¬ 
dant in that case. 

The Court: I am not in this case going to under- 
39 take to rule on a motion filed in another case. You 
can make your objections as the testimony is of¬ 
fered. ’ ’ 

Thereupon, Officer John E. Fondahl was recalled to the 
witness stand, and he identified the various papers seized 
in the raid, including slips, bills. Daily Racing form dated 
March 10, 1937, a packet of alleged betting slips found 
under a cigar box near the cash register, two baskets of 
writing pads, a reinforced door, as well as a trap door 
taken from the back room of 922 Ninth Street, a radio 
seized from the basement of 924, telephone and telephone 
wires seized from the basement of 924, all of which was 
admitted over the objection of the defendants, to which they 
duly excepted. 

Witness thereupon testified that when he went to the 
premises he was accompanied by ten police officers; that 
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there was with him a deputy marshal who he met at Camp 
Simms, and that tliev went to Ninth and New York Avenue 

7 v 

in three automobiles, and that the deputy marshal accom¬ 
panied him and that it was at Ninth and New York Avenue 
that he turned over the warrant to the deputy marshal. He 
then testified as follows: (R. 289-292 293-295) 


“A. We stopped on New York Avenue to see that the 
two men I had previously designated to enter through 904 
New York Avenue were there, and drove around the corner 
and parked on Ninth Street. 

Q. And then immediately jumped from the automobile 
and rushed in? Is that correct? A. That is right. 

Q. Was the marshal in the car with you? A. lie was 
with me, yes. 

Q. Now, who was the first one in the group of 
40 officers, in the whole group, who entered 922 Ninth 
Street? A. Now, I can’t recall that. 

Q. Were they all about together?—those that were in 
front ? A. Approximately. 

Q. Now, what was said by any of the officers when they 
entered the premises? A. Nothing that I recall. We pro¬ 
ceeded, that is, the men with me, proceeded directly through 
the premises and through the rear door. 

Q. Where was the marshal? A. The marshal was with 
my group. 

Q. He was with your group. And about how long did it 
take you to get through the store and the rear, and into the 
area wav? A. Oh, I would sav less than a minute. 

Q. And were you still on the run, if I may use that term? 
A. Oh, we walked in. 

Q. Walked? A. We walked in. 

Q. So that the group of officers and the marshal, as you 
entered, vou went in this store at 922 Ninth Street and vou 
walked right through the store into this areaway? A.' That 
is right. 

Q. And then down the area wav to this basement vou 
spoke about ? A. The areaway in 922 is level with the floor 
of the rear room. 

Q. Now, when you got to the first closed door, where was 
the marshal ? A. He was in back of me. 

Q. He was in back of you. Now, when you went into 
the store, did you see anybody there ? A. There were sev¬ 
eral people in the rear room, several men. 
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Q. Did vou see anv of the defendants there? A. Mr. 

w ft ft 

Floratos was in the front room, back of the cash register, 
in the vicinitv of tlie cash register. 

Q. Did you say anything to any of the policemen 

41 to stav there with him ? A. Tliev had been previously 
instructed where to go. 

( c ). So that there wasn’t any delay in your passage to the 
allev— A. There was not. 

Q. By directing an officer to stay with him—in other 
words, an officer had been told— By the wav, vou went there 
to arrest everv bodv vou found there? A. That is right. 

ft ft ft O 

Q. And those were your instructions? A. That is right. 
Q. And that was regardless of what they were doing? 
A. That is right. 

Q. And the instructions were to watch and arrest any¬ 
body in the store, as well as the back room? A. The offi¬ 
cers instructions were to stay at certain designated points 
at the time we went in there, and, of course, to allow nobody 
out of the premises that we went into. 

Q. Xow, can you give me your best estimate—or I will 
put it this way: When you went in there you kept right on 
through, and some officer remained in the store? A. One 
man remained in the front of the store, one man remained 
at the front door, and I left one man at the rear door as I 
went through. 

Q. Xow, did you have any conversation when you went in 
there with anv of the men vou saw there? A. I did not. 

(). Did any of the other officers stop and have a conversa¬ 
tion? A. Xot at that time. 

ft*:****###* 

Q. Xow, was the marshal with you when those things 
were found ? A. He was in the room. 

Q. By the way, who was in charge of this raid? A. I was 
in charge of the raiding party. 

42 Q. And who gave instructions as to what to seize 
and what not to seize? A. We had printed instruc¬ 
tions to seize everything that might be used in connection 
with gaming. 

Q. And from whom did you receive those instructions? 
A. That was part of the printed instructions I received 
from Major Brown. 
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Q. And they were printed? A. Well, they were type¬ 
written. 

Q. Typewritten. And were thos instructions given to 

vou? A. Thev were. 

• * 

Q. And did you keep those instructions? A. I kept the 
instructions. 

Q. And you had them during the whole period of your 
visit to these premises? A. I did. 

Q. And at no time did you give them to the deputy mar¬ 
shal? A. That is right. 

Q. And the instructions also told you to seize anything 
that you thought was connected with gambling? Aj That 
is right. 

Q. So that you, when you were in the premises, you di¬ 
rected each one there what to take and what not to take? 
Is that correct ? A. That is right. 

Q. Now, was it your suggestion that they take that door? 
A. It was. | 

Q. And was it your suggestion that they take the other 
door? A. It was. 

Q. Was it your suggestion—if the Court please, in the 
interest of time—that thev take all of the other things that 
were seized? A. It was. 

Q. Now, when, if ever, did the marshal show the defen¬ 
dant Floratos the search warrant? A. Prior to the time 
that Floratos was removed from the premises 922 Ninth 
Street. 

Q. What is that ? A. Prior to the time Floratos was 
taken from 922 Ninth Street. 

43 Q. Now, about how long were you in the base¬ 
ment? A. Well, we were in the basement, I should 
say, approximately 20 to 30 minutes. 

Q. Approximately 20 to 30 minutes. Now, would you 
say that when you left the basement and came upstairs, was 
that when he was given a copy of the warrant or shown the 
warrant ? A. It was after that time. 

Q. It was after that time ? A. Yes, sir. 

Q. You didn’t have time, of course, when you went in, 
to show the warrant to him? A. We did not; that is, I 
did not.” ' 

Thereupon, Benjamin F. Bean was called as a witness on 
behalf of the Government, and testified that he was a mem- 
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ber of the Metropolitan Police Force, and lie identi- 

44 tied, among other things, Government’s Exhibit No. 
12 (packet of betting slips), concerning which the 

following testimony was given: (R. 305) 

“Bv Mr. Beach: 

Q. And did you see this in the premises of 922 Ninth 
Street, Northwest, on March 10, 1937? A. These partic¬ 
ular slips were taken from under a cigar box. 

Mr. Ehrlich: From where? 

Mr. Beach: Under a cigar box. 

The Witness: On a shelf just beyond the counter on the 
north wall. 

Bv Mr. Beach: 

* 

Q. Where did you first see them? Were you making a 
search under the counter? A. I was making a search of the 
part of the counter at the other end. There were two men 
behind the counter at the time. 

Q. Those two men back of the counter at that time, do 
vou know who thev were? A. This gentleman here was one 
of them. 

Q. Nicholas Floratos was one of them? A. Yes. 

Q. Did you see any one of them do anything? A. One of 
them placed something on the shelf, but I can’t say which 
one it was. 

Q. You can’t say which one it was? A. No, I cannot say 
which it was. 

Q. And then did you go back and look on the shelf ? A. 
Yes, a few minutes later when I was getting around the 
place there, and picked up the box and these slips were 
under the box. 

45 Q. And can you identify each one of those slips 
comprising Government’s Exhibit No. 12? A. Yes, 

each one has mv initials on the back.” 

Then a number of plain envelopes which were seized dur¬ 
ing the raid were identified by witness Bean regarding 
which he testified as follows (R. 31G): 

“Bv Mr. Beach: 

Q. In your vice work, Mr. Bean, have you had occasion to 
go in establishments which may have been raided in con- 
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nection with vice? A. I have been in many places where 
seizures were made. 

Q. And you were present when such seizures were made? 
A. I have been. 

Q. I will ask you from your experience in being on the 
vice squad, to state in what manner those envelopes are 
used and how they are used. 

Mr. Ehrlich: Objection. 

The Court: Overruled. 

Mr. Ehrlich: Exception. 

Bv Mr. Beach: 

| 

Q. Will you answer the question? A. On previous 
46 occasions I found they were used for play brought in 
from the street, with the money brought in each 

night. 

Q. And you have seen envelopes so used on those occa¬ 
sions? A. Yes, I have seen them with slips, in them.’’ 


Witness further testified that when thev entered the 

* 

premises the following occurred: (R. 325-326) 

“A. I went immediately to the partition door and the 
rear door, and this one man opened the rear door and went 
out, and I went right on behind him to the toilet at the back, 
where I overtook him. 

Q. And he was brought back in? A. He was brought 
back in. 

Q. And you stood there guarding those men, so to speak ? 
Is that right ? A. I came back in the rear room of the' place 
where there was a table and two men there at the time. 

Q. But you were instructed to permit none of those men 
to leave? A. Yes, sir. 

Q. And the fact is that you didn’t permit any of them to 
leave the premises ? A. I did not. 

Q. As you were going out after this man, what became 
of Lieutenant Fondahl, the marshal, and the other officers? 
A. To the best of my recollection, the marshal remained in 
the store there for a couple of minutes. I don’t just recall 
where he did go, but Lieutenant Fondahl went out of the 
store and up to the right. ; 

Q. Don’t you recall Lieutenant Fondahl was leading and 


the marshal was behind him, and the other officers 


went 
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right on through, and vou staved in the rear? A. Well, I 
know Lieutenant Fondahl and Officer McCormick went to 
the right from the rear door, and I went straight ahead to 
the toilet; and I don’t know where thev went after that. 

Q. All right, Mr. Bean. Now, this was a fully 
47 equipped confectionery and cigar store, a news store 
and a fruit store? A. It was. 

Q. And you saw the articles on display there? A. That 
is right. 

Q. And you saw a show case there where I think you saw, 
1 think vou told Mr. Beach, vou saw this same sheet, the 
Armstrong scratch sheet ? Did you see those on display 
there? A. Thev were. 

Q. And sheets like this (exhibiting Armstrong sheets) ? 
A. Yes. 

Q. And did you see any Racing Forms ? A. There were 
two Racing Forms. 

Q. All right, sir. Now, were the men who were in the 
rear room in the store proper, taken to headquarters? A. 
They were taken to No. 3 precinct. 

Q. And that was No. 3 precinct? A. Yes, sir.” 


Thereupon, there was called on behalf of the government 
Officers Lawrence B. Johnson, Jesse F. Hasty, William R. 
Ellery and Roy A. Cunningham, all of whom testified that 
they accompanied Lieutenant John E. Fondahl on this par¬ 
ticular raid, and that they participated in the seizure of the 
property seized, and that they each received all of their 
instructions from Lieutenant Fondahl who was in charge of 

the raid, and that thev had at no time received anv instruc- 

• * 


tions whatsoever from the United States Marshal. 

All of the various articles seized under the warrant were 
admitted in evidence by the Court, to which the defendants 
objected and noted their exception, among them being the 
articles identified bv the various witnesses set forth in the 
foregoing bill of exceptions. 

48 Counsel for the defendants asked the Court at the 

close of the case, among others, for the following in¬ 
struction : 


“The jury is instructed that if they believe that a wit¬ 
ness is available to the United States in this case, and that 
such witness could testifv as to material matter herein then 
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the jury is entitled to assume, on the failure of the United 
States to procure the testimony of such witness, that such 
witness, if produced, would testify adversely to the Govern¬ 
ment’s case.” 

The Court denied the prayer, to which defendants ex¬ 
cepted, and in lieu thereof the Court gave the following in¬ 
struction : 

“If vou believe a witness is available to the United 
* 

States in these cases, and such witness could testify to a 
material matter herein, and if such witness was not called, 
then the jury is entitled to assume that if so called, that 
such witness would have testified adversely to the Govern¬ 
ment. Counsel have stated that that is applicable: to the 
employees of the Internal Revenue Office who took Mr. 
Bradford to this place when he first went in. But this pre¬ 
sumption may not be drawn by a jury against the Govern¬ 
ment because it failed to call as witnesses persons who 
were equally available to the other side. 

49 The foregoing is the substance of all of the testi¬ 

mony bearing upon the exceptions herein reserved 
on behalf of the defendants. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the court, before the jury retired to consider of 
its verdict, and because the matters and things hereinbe¬ 
fore recited are not matters of record, in order to make the 
same a part of the record herein, which is hereby ordered, 
so that the defendants may have their case reviewed on ap¬ 
peal, the defendants, by their attorneys, move the Court to 
sign and seal this, their bill of exceptions, to have the same 
force and effect as if each and every one of said exceptions 
had been separately signed and sealed, which motion is 
granted by the Court; and thereupon the defendants tender 
this, their Bill of Exceptions, and request the Court to sign 
and seal the same, which is accordingly done, now for then, 
this 17th day of March, 1938. 

JESSE C ADKINS, 

Justice . 
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Approved: 

WILLIAM HITZ, JR. 

Assistant United States Attorney 

HARRY T. WHELAN 
W B O’CONNELL 
WM A. GALLAGHER 

Attorneys for the Defendants. 

50 Endorsed: V. S. District Court, D. C. Criminal No. 
59,957 United States v. Nicholas Floratos, et al. 

Bill of Exce])tions. Harry T. Whelan Win. B. O’Connell 
Win. A. Gallagher Attorneys for Defendants 

51 In the United States Court of Appeals for the 

District of Columbia. 

No. 7085 

Nicholas Floratos, et al. Appellants 

vs. 

United States of America Appellee. 


Motion for Lean- to Dispense With Printing Exhibits , and 
for Leave to Exhibit Same at Hearing of this Cause 

Now come the appellants, by their attorneys, Harry T. 
Whelan, Win. B. O’Connell, and Win. A. Gallagher, and 
move the Court for leave to dispense with the printing of 
the exhibits introduced in the Court below, and for leave 
to exhibit the same at the hearing of this cause before the 
Court, and for reasons therefore shows to the Court as 
follows: 

1. That the said exhibits are voluminous and consist pri¬ 
marily of documentary evidence in fine print and would en¬ 
tail a great amount of expense and would not, after being 
printed, enable the Court to properly visualize the nature of 
the said documents. 


HARRY T. WHELAN 
W. B. O’CONNELL 
WM. A. GALLAGHER 
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The United States Attorney for the District of Columbia 
concurs and consents to the granting of the foregoing 
motion. 

WILLIAM HITZ, JR. 

Ass’t U . S. Attorney 

Motion granted March 22, 1938. 

52 Endorsed: U. S. Court of Appeals, D. C. No. 7085 
Nicholas Floratos, et al., Appellants v. United States 
of America Motion for Leave to Dispense With Print¬ 
ing Exhibits, and for Leave to Exhibit Same at Hearing 
of this Cause. Harry T. Whelan Wm. B. O’Connell 
Wm. A. Gallagher United States Court of Appeals for 
the District of Columbia Filed Mar 21 1938 Joseph W. 
Stewart, Clerk 

Endorsed on Cover: No. 7085 Nicholas Floratos, Vin¬ 
cent Anthony Marino, Bernard Newyahr, et al., Appel¬ 
lants, vs. United States of America. United States Court 
of Appeals for the District of Columbia Filed Dee, 10 1937 
Mon cure Burke, Clerk 



